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GUIDELINES ON LEGAL RESEARCH AND WRITINGS’
Abstract

There is a huge and increasing concern by scholars, judges, lawyers and even litigants over
the quality of legal writings -briefs, letters, judgments, drafting, articles in learned journals or
books- in the twenty first century. The problem is largely due to the decline in research and
lack of quality control. A well-researched writing stands tall among others and remains
impeccable and respectable. This paper is a wake-up call to law students, lawyers, judges,
governments and allied stakeholders to give more attention Lo the issue of research in legal
writings. The paper unveils the importance of research, highlights key tools or sources for
research and prescribes steps and avenues for enhancing effective legal writing through
research.

1.1 Introduction

In addressing the subject of legal research and writings, it is pertinent to cxamine a
typical well researched judgment from the Supreme Court of the United States as follows:

The principal thrust of appellant's attack on the Texas statutes is that they
improperly invade aright, said to be possessed by the pregnant woman, to
choose to terminate her pregnancy. Appellant would discover this right in
the concept of personal "liberty" embodied in the Fourteenth
Amendment's Due Process Clause; or in personal, marital, familial, and
sexual privacy said to be protected by the Bill of Rights or its penumbras,
see Griswold v. Connecticut, 381 U. §. 479 (1965); Eisenstadt v. Baird,
405 1), S, 438(1972); id. at 460 (WHITE, J., concurring in result); or
among those rights reserved to the people by the Ninth Amendment,
Griswold v. Connecticut, 381 U. S, at 486 (Goldberg, J., concurring).
Before addressing this ¢laim, we feel it desirable briefly to survey, in
several aspects, the history of abortion, for such insight as that history
may afford us, and then to examine the state purposes and interests behind
the criminal abortion laws. it perhaps is not generally appreciated that the
restrictive criminal abortion laws in effect in a majority of States today
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are of relatively recent vintage. Those laws, generally proscribing
abortion or its attempt at any time during pregnancy except when
neccessary to preserve the pregnant woman's life, are not of ancient
or even of common law origin. Instead, they derive from statutory
changes effected, for the most part, in the latter half of the 19th
century.'

A well- researched bricf is a precursor to a good judgment.” With the requirement of
writing of bricfs and judgments, clients, colleagues, society and posterity can casily trace
where errors emanate from in the event of damages.’ Research is indeed a skill and it calls
for an in-depth understanding of how to use this skill to enhance service delivery.’

Generally speaking, a research is the systematic investigation into and study of
materials and sources in order to establish facts and reach new conclusions. Legal writings
include letters, briefs, opinions, commentaries, reviews, judgments, drafting of agreements,
articles in learned journals, books among others. There are serious concerns about the
quality of research done by legal writers.” The concerns actually call for a declaration of a
state of emergency in the legal profession. Nancy Johnson further captures this issue as
follows:

Librarians and attorneys lament the poor research skills of new
attorneys. The need for improved legal research skills prompted
the American Association of Law Libraries (AALL) to explore
what it can do to foster‘and support Icgal research as a subjecl -
spec1alty, in Iaw schools and in prachce '

'"Per Mr, Justice Blacmun in the U.S. Supreme Court decision in Roe v. Wade410 U.S. 113 (1973). One can immediately
notice that almost cvery asscrtion of the Supreme Court Justice is backed with some form of authority and Judge even
emphasizes the need for research when he said, “Before addressing this claim, we feel it desirable briefly to survey, in several
aspects, the history of abortion, for such insight as that history may afford us, and then to examine the state purpascs and
interests behind the criminal abortion laws.”

*Lee G. Muthoga, "Guidelines For Judgment Drafting,” availablc at http://kenvalaw., nrg/kenyalawblon/t:uldehnes -for-
judgement-drafting/ .Accessed April- 27, 2016, where the leamed: _]udge em’phaslzcd amang others the importance of
Jud],es capturing the;essential contributions of the briefs of Counsel in writing Judgments. ==~ W

*Sce for example, Qrder 39 Rules: t-3 of High.Couict C,ml Pmeedun: Rulcb, Akwa Ibam Statc of chna wh;ch reqmrcs
motions 10 be supported by veritien addresses.

*See Lee: G. Muthoga, (n:3) where he said that, “Trial Jud,geq 'should.suppoﬂ-thw f nvdmgs wnth sufficient réasons to show -

that they are not arbitrary and icapricious: One should; whenever possible, citeispecifics- for example; evidence from

documents,. consistencics, or inconsistencics #n-lestimony, conformity to:or deviation' from normal human . behaviour,-
awareness of motjves fortelling the truthon for concedlingitete. Jnmhcr wnrds,Jﬂdg,e,scan and should reveual wmuly the sort”

afthoughtprocessestha they follosved.in veaghing a verdicy.?

*Sce generally, Nancy P. Johnson, "Best Practices: What F 1rbl~Yeaerw SﬂjdcmsShould Leam ina LeOaI Research Chss‘

Available athttp://sstn.com/abstract:- 1341118, Accessed Apnl27, 2016.

‘Sce generally Scott Fruehwald, “ 1.egal Writing, Professionalism. and LegalEthics™ Available at
http:#issrn.com/abstract= #0820 , Accessed Apnl 27, 2016

" Nancy I Johnson, (.1.6.).
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With due respect to Nancy Johnson, the problem has extended beyond law students.
new lawyers to affect some old lawyers and even judges. In her own contribution to the issuc
of legal research, Sarah E. Valentine stated as follows:

Beyond laments about the lack of general lawyering skills, the
bench and bar also routinely highlight the inadequacy of the legal
research skills of recent law graduates. The growth of in school
clinics, internships, and externships has also surfaced complaints
about the rescarch capabilities of law students. Dissatisfaction with
legal research education has reached a point where the ABA is
seriously considering introducing a legal research component on the
bar exam.”

This paper primarily identifics the importance of legal research. It goes further to
identify and remind readers and writers of some of the gréat tools they can use to conduct
legal rescarch. The paper also prescribes some steps for conducting legal research and the tips
for effective legal writing. The paper ends with concluding thoughts and critical
recommendations for all the stakeholders.

1.2 Importance of Research

The proverbial adage,” look before you leap” sounds an appropriatc on waming on
issues of research in legal writings. One can say, research before you write! Many scholars
and jurists have emphasized the importance of research in legal writings.” Justice Peter
Akhimie Akhihiero captured the point as follows:

'Sarah E. Valentine, “Legal Research as a Fundamental Skill: A Lifeboat for Students and Law Schools.” Available at
hitp://ssrm_com/abstract=153787 . Accessed April 27. 2016. In fact in Kenya, the vetting Board fired & Magistrates and
judges for inability to write well researched judgments. See Sharad Rao, “Judges who can't write ablotto law,” Daily Nation,
Friday September 11, 2015. Available at .Accessed April 29, 2016. According to the paper, “Writing skills, the board said,
refers to the ability of a judicial officer to use language to explain to litigants how a decision is arrived at in grammatical
language. “Some of the judgments provided as the best writings of the officers lacked in structure, content and grammar,™
*See for example, Lisa Smith-Butler, “Cost Effective Legal Research: Redux: How 1o Avoid Becoming the
Accidental Tourist, Lost in Cyberspace™ 6 Florida Coastal Rev.101.2008.; Laurel Oates and Annc M. Enquist. “Legal
writing Handbook: Anatysis, Research and Writing” (5" Edition), Walters Kluver Law & Business, University of Seattle
University School of Law Research Paper No. 10-25 among others.
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A legal practitioner must be a book worm. He must leamn how to
conduct a systematic study of legal literature. He must be conversant
with his law library. He must acquirc the habit of discovering the law
first hand from the sources. A good lawyer must be personally
involved in research. It is nota good habit when we consistently and
personally delegate rescarch functions to our juriers or to our
seniors. When vou form that habit, you isolate yourself from the
sources, and the fountains ot legal knowledge. You will become a
stranger to the living oracles of the law, and very soon you will
become a novice, there will be no difference between you and a
layman."”

Professor Scott Fruewald also observes that:

Undertaking thorough legal research is one of a lawyer's ethical
duties to the client. The first rule of legal cthics is that “A Lawyer
shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and
preparation rcasonably necessary for the representation.”
Obviously, thorough legat research falls under this rule; one cannot
competently advise a client unless he or she knows the law that
applies to the client's situation.

From the avalanche of writings and comments on the issue of research, the
importance of research in legal writings can be summarized as follows:

L It provides a good reference or authority for submissions that are made."”

ii. Helps to trace the mischief that was to be cured by a legislation or
decision."”

ii. Forms a solid base for persuasive authority because it shows that what you

14
now want has been done elsewhere.

“Peter Akhimie Akhihiero, The Face of Lega! Research in the 21"Century, A paper presented at the law seminar held at the
Conference Hall of the Edo State Ministry of Justice, on the 27th day of June, 2008 Availabie at
http://www.nigerianlawguru.com/articles/general/ THE%20FACE%200F%20LEGAL %20RESEARCH %20IN
%20THE%20218T%20CENTURY.pdf Accessed April 27,2016.

"Scott Fruehwald, (n.7)

“Sec X.J Kennedy, D.M. Kennedy and Maria F. Muth, The Bedforth Guide For College Writers, (Bedforth/ St Martins,
New York 2008) P.A-3.

“See Roe ¥, Wade (n.2)

“John Langan, College Writing Skills, (New York: Mc Graw- Hill Companies Inc, 2011) pp. 78-79 where the aulhor
emphasizes the importance of Identifying Adequate Supporting Evidence that the fact inissue has occurred elsewhere.
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i. Helps to give exposition of why a proposition is faulty or credible.”

ii. Prevents your presentation from being faulted whimsically. '

i, Enhances the quality of words used in submissions or decisions."”

iv. Places the researcher in the class of people that will not be taken for granted by
judges, colleagues, clientsand society."

v, Reduces the burden of finding the law for subsequent rescarchers.”

vi.  Reducesinjustice suffered due toignorance of lawyers and judges.”

vil. Helps to check corruption becausc a good research can tie the hand of a corrupt
person.

viii.  Itcan facilitate pcaccful settlement of disputes since the end result is front loaded
from your findings.”

ix. It can lead to quick dispensation of justicc since lawyers and judges will casily
decline when they find superiorand comprehensive authoritzes.

X. Helps to show current trends in the law.”

xi. . Reduces instances of plagiarism since the researcher finds out the sources of law

for himselfthan stealing the research of others,

xii.  [tisthelawyering skill that providesthe knowledge necessary: for other lawycring
skills such as mterv1ew1ng, writing, ncgotlatlon and counseling.”

1.3 Some Useful Tools and Sources’ for Legal Research

For lcgal research to be effective, the rescarcher must know and use appropriate
tools in order to arrive at the deblred sources of the law or to. achi ieve the desired result.

)

“Ibid.
"Nancy Johnson (n.6)

"A. Denning, The Discipline of law, (Butterworks,: London:- 1979 p.5 where the legmed jurist said, “To sucgeed in the
profession of law, you must seek lo cultivate command of language. Wm ds are'lhg lawyer's fuofs of trade.”
| aurel Oates and Anne M. Enquist. “Legal writing Handbook: Atalysis, Research and!erhng” (5" Edition), Available at
http://ssrn.com/abstract=1649049. Accessed April 27, 2016.There the authors stated as follows, “ One final point about your
rolc as a lcgal writer: Every piece of writing you create in your role as a lawyer reflects on your professionalism. Words are
the tools of your trade, so how you usc words represents how seriously you take yourwork.”2 .

Anne M. Enquist, “Unlocking the Secrets of Highly Successful chal Wmmg Sludcms ? Avallable at
m/abstract=969526. Accessed: Api'l[ 28, 2{516 ) iy

Pclcr Alghmnc Akhi n.] 1) e .
"SeottFruchwald{(n. 7)’ Aﬁerconductmg legaf rcsearch th lawyer poncludt:sﬂ}uﬂh

trial, and the plaintiff will recover the requested damages. [ tel] thé studénts tha Fhthe" thdn hhgaﬁ,
should try to settle the case.”
Ronald E Wheé'l’ér “Docs W%ﬂawnexfkea’liy ChangeEVexythmg "Thé Implicdtions of Wesitsiv nexl‘o

1he current law research onthe Iaw in othcr Junsdu,uons rescarch on trends n the iaw and rcsnarch on pr H
1aw art:w‘hat“lhé'ﬁfa’éilcfe oflawﬁ bu1ltup¢5‘n“ Lt

1

* Sarah Valefititie, (19 < L

sl or pcndm;.,
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Nancy Johnson, rightly observed that,” For students to relate to legal research, they
must know how and when to use the materials.”” Knowing the tools themselves and how to
use them is a skill by itself. This is because the subject of legal research in the 21" Century has
gone beyond the manual search ofa physical library. It has been made sophisticated, or rather
complicated, by the influence oftechnology. Sarah Valentine buttressed this point as follows.

..{Tthe growth of the Internet and computerized research has
broadened both the type of information courts rely on and the type of
research lawycrs routincly undertake. Attorneys now rescarch in
ways they never leamed in law school, and this change is primarily
driven by technology. The explosion of easily accessible
information makes information literacy a required component of
law school legal research classes.™

Tools generally relate to the materials used to find where the sources or authorities can
be found. For cxample the internet can be used to trace what statute applies or to search
sections of a statute. The sources of law or core authorities could be the Statutes themselvesor
cases. However, there are instances where the tools themselves can be seen as the sources.
Example when one is doing a rescarch on law reports. The law report itsetf could become the
source material for the research. Thus, it may be merely an academic exercise lo create
compartments for tools and sources of legal research. The skill then lies in the ability of the
rescarcher to know when and how to use what to do what or get what. Thus, the tools and
SOUrces wili(:h one could engage for purposes of legal rescarch could be primary or secondary
1n pature.

1.3.1 Primary Tools and Sources

L StatutES‘ Statutes are the strong matcrials for research. It is sometimes good to,
carefully examine previous, current, local, foreign and interational statues to arrive al a "
balanced concluslon of any legal rcscarch or wrltmg in that regard A
H Cases* Ca%es are the strong materials for research It is also good to carefutly
examing previous; current, local, foreign and mtematwnal cases to arrive at a balanced.;
conclusion of any legal research or writing in that regard.” ST

* Nancy Johnson, (0.6}
“Sarah Valentine (n.9)
“Christopher Ween and Jill Wren, The Legal Research Munuaf (Second-Edn,:. Legal Education Publishing, Madisan,,.¢;-
198641, Hg \perond s
u[b[a'p47 9. L. . . - y 2 e 1R

(’1’7)4()60 e G o e : S L S i e g f
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1.3.2  Sccondary Tools and Sources

i Text books: Text books by reputable scholars or a respective subject can be a useful
source. The fact 1s that a text book should ordinarily contain more matenals. The danger in
text books is that some of them arc not reviewed by peers or other superior scholars. It is
always a good practice to compare views in textbooks. The updates on the law from when the
text was writlen are also necessary so that views expressed may not be obsolete.”

ii. Journals: Articles in standard journals are usually peer reviewed and constitute a
great and dependable source for research. ™
ul. Indexes: Indexes are basically reference guides. They save time because the cases,
statutes or subjects of research are often chronologically arranged. They also help the
rescarcher to see at a glance the aspects already dealt with so that he or she can expand his
research or narrow same.

iv. Proceedings of legislative Houses: This helps in knowing the intention of the
legislature, the issues that were considered, the diversity of opinion and the sentiments
addressed among other factors.

V. Law library: The library is a one stop shop for gathering as much information.
Whether the library is on-site or on-line, it is always a great place to find most of the
resourcees.

VI Forms and precedents: These serve as useful guides to know what onc is expected to
do and how it has been done. Some Rules of Court contain forms and precedents. Some forms
and precedents are actually published by scholars.”

vii.  Interviews: Interviews with experts ina field can help to widen perspectives or scope
of a research. In some cases, interviews could reveal the mind set of the people who are
designed to benefit from one project or programme.

viii.  Reports of findings of administrative or related legal bodies: Reports of legal and
administrative bodics often contain useful information that can help one to understand the
root causes of certain behavioral patterns or the challenges involved in carrying out some
activitics.

ix. Legal encyclopedias and dictionaries: Reputable encyclopedias and dictionaries
often contain an assemblage of definitions or clarifications distilled from books, journals,

“Darby Dickerson, ALWD Citation Manual(Third Edn,: Aspen Publishers, New York 2006) 201-205
“Ibid.
"Law Quest Limited, Procedure & Precedent Manual(Law Quest Limited, Lagos 2006) 70-363.
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judgments, legislative debates and other great sources. It constitutes a one stop shop for
appreciating the subject matter under review. ™

X. Classified Internet Sources: Example, websites of Courts, legislative houscs,
Justice departments, international bodies, multinational law organizations. Reputable e-
- libraries like Lexis-Nexis, Westlaw next, LexisNexis®, Loislaw, VersusLaw, Westlaw, Law
Pavilion, legal Soft among others.”

1.4  Steps to Effective Legal Research

There is no hard and fast rulc about how to conduct legal research, the approach is
largely dependent on the nature of the writing that a rescarcher or writer is handling.™

However, it is pertinent for a researcher to be well organized, emotionally and
structurally, if excellent results are to be attained. Herc are a few guides that can be useful in
conducting research for most legal writings:

i. Devcelop a research culture and mind set for every issue.™

ii. Choose a topic to research into if there is no given topic. If one is wriling a
long cssay, it may be pertinent to get into a cutting cdge area that will meet
particular needs of the moment and it should be a subject that will sustain the
passion of the researcher.

1ii. Write down each legal issue as a sub-heading to be researched into.

iv. Set down a time frame for conclusion of research and commencement of
writing. ™
\2 Proceed to use the most cffective research tools and sources at your

disposal. For internct sources make effective use of the scarch engine by
typing in the key words you intend to research into. You can also type in the
name of a familiar author who is an authority in that field. You can also
filter your scarch and narrow to the cxact arcas after having a broad
perspective. Start taking notes or saving principles or relevant authorities in
files that you can use subscquently.

“Ibid at 230-232

*Laurel Qates and Anne M. Enquist. (n.19)

"For example Nancy Johnson, (n.6) , observes that many research professors recommend that new researchers start by using
the secondary sources of law, like text books, journals among others to find the applicable primary sources such as Statutes
and cases.

“Peter Akhimie Akhihicro (n.11), where the lcamned jurist counseled that, “Legal practitioners must not be caught unawares,
we arc members of the leamned profession and we must take the bulls by the homs and equip oursclves for the challenges of
the age. Morcover, we must be in the vanguard in the pursuit of knowledge in the society,”

3“Wxthout setting a time frame the danger is that the researcher can get distracted, bored or may end up bringing out results
that donot meet the need ofthe moment,
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vi. Record your opinions or queries for further research if nccessary.

vii.  Provide the references in full. Note differences when citing statutes, cases,
books, journals, rcports, newspapers, interviews, conference papcrs, thesis,
websites and the rules on use of abbreviations and cross references.”

viii.  Note the date of your research for future referencing.

ix. Start framing your writing layout to scc if when you have gathered
reasonable materials and remain open for [urther research.

1.5  Tips for Organizing Legal Writing

It is one thing to have an cxcellent research and yet another to thing to present itin a
comprehensible form. Indecd, a research result that is presented poorly may bring to question
the quality of the research done by the researcher. For cxample, in writing judgments, Lee G.
Muthoga said:

In order to draft a good judgment and arrive at a reasonable
conclusion, it is important to: Establish a logical and cohcrent
judgment outline; Develop a good mastery of the actual issues to
be resolved; Conduct a thorough analysis of the cvidence
presented in light of the applicable law and; Properly articulate the
reasoning behind the final ludgment

The writing must have an order so that it will case reading and Lomprehcnsmn
because the writer will not always be there to explam his writing to readers. As much as

‘p0551ble a researcher should cnsure that there is a good introduction which must state the

issues at stake, what he or she wants to do and how do it. The main body must do what was

'planned in the mtroductlon In the main body the rescarcher is expected to bring out, as much
as poqqlble ‘the major concems or oplmom and then take a position or make submissions on
‘al¥the core issues. The conclusion is expected to be a brief review of what has been done in the
‘wititig and it reinforces the proposition in the introduction. Here are some gmdes on how a

work may be ordered.

Thero are some useful websites and materials to guide citation:
htpiitsAvw ce.utah . edu/~u0384564/universal_content/research lOOleH()WI()CltCLLLH]SOUI‘CC& Ldf
2 htips:/iwww. law.comell edu/citation/ ; J.A.W. Hetferman and J. E. Lincoln, Writing. A College I fand Book (’ Ed) .
(Elvited States of America: W. W. Norton & Co, inc, 1986) pp 30-31; Meredith and T. Endicott (eds), Oseola. ’906 The.
Oxford Standard for Citation of Legal Authorities (University of Oxford. Oxford 20006). . ‘

"Lee G. Muthoga, “Guidelines For Judgment Drafring.” available at herp:ikenyalaw. ();Lfl\u)valiwbloﬂ fun d;lmc*: {0[ B
udgement- dmmna’/ﬂsth'mh BahhbLH6.dpuf Accessed April 27, 2016 . "
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L. Chronological order: Based on how events occurred i time.

n. Cause and cffect order: Explaining one point or action as the reason for
another.

1. Climatic order: In order of ascending importance, from least to most
important.

iv. Oppositional order: Here a researcher is expected to statc the contention of

the opposition and then state his or her disscnsion. This type is very
suitable for replies and rejoinders on points of law.”

A very crucial point to note is the need to eliminate all discernable errors in legal
writings. Legal writings are professional writings and they must meet a certain standard of
scholarship. Laurel Qates and Anne M. Enquist rightly observed as follows:

The emphasis on professionalism also means that mistakes such as
poor citation form; the misspelling, especially of a name; and
grammar, punctuation, and proofreading errors matter more than
they do in other kinds of writing. Being accurate, precise, and
polished in written documents are all critical parts of being
professional that legal readers expect.”

1.6 Conclusion and Recommendations

The main task of this paper was to stir up the minds of stakeholders in the legal
profession on the need for legal research and writings in order to secure more comprehensive

and qualitative materials. The importance of research has been highlighted and the basic tools’

and sources for research have been identified. The readers are encouraged to study more and
make good use of the referenced materials. Each university should Integrate into its
curriculum legal rescarch and writing as a core component. As Nancy Johnson testified, “we
have one hour cach week for twelve weeks to teach students not only the process of legal
research, but also the materials needed to conduct legal research.” Research and writing,
should not only be a ence-off course in universities, lawyers and judges should be made to
have compulsory continuing education in this regard to cope with the dynamic trends in
technology and multi-facets of professional demands in the 217 Century. Private law firms,
the judiciary and legal institutions should be encouraged to float peer reviewed publications
as a booster and the publications should be used as a criteria for certain benefits.

*J.A.W. Hefferman and J. E. Lincoln (n.38)
“Laurel Qates and Anne M. Enquist. (n.18)
"Nancy Johnson. (n.6) She wrote about the practice in Georgia State University College of Law.
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criteria for certain benefits. Furthermore, legal practitioners in less developed climes should
be encouraged and sponsored for training in climes there are good rescarch and writing
experts. Governments should invest a lot of money in updating legal rescarch data base in
public librarics so that less privileged legal rescarchers can have access to research and write.
As much as possible, there should be publication of the judgments of inferior courts so as to
challenge the judges in those courts to improve their writing skills and to also discover hidden
talents of writers in such courts. Lawyers, law firms and Judges should encourage and
sponsor legal essay competitions among law students to stir up the research and writing spirit
among law students. As we know a good student will make a good lawyer, a good Bar makes a
good Bench. It is expedient to state the words of Scott Fruehwald who cautioned that:

We necd to instill in our students the need to develop their legal
research skills and to be thorough when they do legal research. It
may be tedious to look through all the periodical indexcs or to fully
shepardize cases, but such diligence wins cases. The diligent lawyer
can beat the smart but lazy lawyer most of the time."

The above words of Scott Freuhwald is not only apt for students, it should be the life
time code for all those in the legal profession- whether at the bar or bench.

“Scott. Fruehwald. (n.7)
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